Electronically Filed
1/11/2019 4:16 PM
Idaho Supreme Court
Karel Lehrman, Clerk of the Court
By: Brad Thies, Deputy Clerk

LAWRENCE G. WASDEN
Attorney General
State of Idaho
PAUL R. PANTHER
Deputy Attorney General
Chief, Criminal Law Division
LORI A. FLEMING
Deputy Attorney General
P.O. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534
E-mail: ecf@ag.idaho.gov

IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
V.
DAVID PAUL LEE,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)
)

NO. 45839
Gem County Case No.
CR-2017-86

RESPONDENT’S BRIEF

Issue
Has Lee failed to establish that the district court abused its discretion by imposing a
unified sentence of eight years, with three years fixed, upon the jury’s verdict finding him guilty
of stalking in the first degree, with the persistent violator enhancement?

Lee Has Failed To Establish That the District Court Abused Its Sentencing Discretion
A jury found Lee guilty of stalking in the first degree, with the persistent violator
enhancement, and the district court imposed a unified sentence of eight years, with three years
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fixed. (R., pp.98-99.) Lee filed a notice of appeal timely from the judgment of conviction. (R.,
pp.100-03.)
Lee asserts that his sentence for stalking in the first degree is excessive in light of his
substance abuse issues and because “both Mr. Lee and the presentence investigator believed that
treatment was the best option.” (Appellant’s brief, pp.3-6.) The record supports the sentence
imposed.
When evaluating whether a sentence is excessive, the court considers the entire length of
the sentence under an abuse of discretion standard. State v. McIntosh, 160 Idaho 1, 8, 368 P.3d
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008). It is presumed
that the fixed portion of the sentence will be the defendant’s probable term of confinement. State
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence is within statutory
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted). To carry this burden the appellant
must show the sentence is excessive under any reasonable view of the facts. Id. A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting society and
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution. Id. The
district court has the discretion to weigh those objectives and give them differing weights when
deciding upon the sentence. Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of
punishment, deterrence and protection of society outweighed the need for rehabilitation). “In
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where
reasonable minds might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens,
146 Idaho at 148-49, 191 P.3d at 226-27). Furthermore, “[a] sentence fixed within the limits
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prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial
court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).
The maximum prison sentence for stalking in the first degree is five years; however, the
persistent violator enhancement carries a penalty of not less than five years and up to life in
prison. I.C. §§ 18-7905(4), 19-2514. The district court imposed a unified sentence of eight
years, with three years fixed, which falls well within the statutory guidelines. (R., pp.98-99.) On
appeal, Lee contends that his sentence is excessive because of his substance abuse issues and
because “both [he] and the presentence investigator believed that treatment was the best option.”
(Appellant’s brief, pp.3-5.) However, these factors do not show that Lee’s sentence is excessive,
particularly in light of his continuing criminal behavior and the danger he presents to society.
Lee has an extensive criminal history that began when he was a juvenile. (PSI, pp.13441. 1) His record includes 18 misdemeanor convictions, including malicious injury to property,
contempt of court, unlawful entry, assault, destruction of telecommunication line or instrument,
petit theft, failure to purchase or invalid driver’s license, hunting without a license, driving
without privileges, two counts of domestic battery, two counts of resisting or obstructing
officers, and five counts of possession of drug paraphernalia. (PSI, pp.134-41.) Lee also has
three felony convictions for forgery, and multiple misdemeanor and felony charges that were
eventually dismissed. (PSI, pp.134-41.)
Lee’s behavior in this case was very disturbing.

The victim, Utha Darlene Louie,

contacted the Emmett Police Department to report that Lee had violated a no contact order by
sending her multiple messages through Facebook Messenger and writing her letters. (PSI,
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PSI page numbers correspond with the page numbers of the electronic file “45839 Confidential
Exhibits.pdf.”
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p.130.) In one message, Lee sent Ms. Louie a YouTube link of a song called, “Final Warning,”
the lyrics of which were described by the investigating officer, as follows:
The lyrics to this song are someone’s gonna get hurt and it’s not gonna be
me. You keep throwing punches but you won’t win this fight. You’re just
fucking yourself when you don’t read the signs. I’m going to the kitchen, coming
back with a knife, cause I’ve had enough this time.
(PSI, p.130.) In another message Lee sent to Ms. Louie, he stated, “Blue ranger is danger. You
was told. maybe it will teach you a lesson. Hurt is what your getting. Until the day I die beware
of me. I will get you.” (PSI, p.131.) Lee also threatened others in his messages. On January 5,
2017, Lee sent Ms. Louie the following message: “When are you going to tell me? I feel like
punching everyone I see you with in the face until you do. maybe it help you be a little more
honest and tell me the truth.

Is that what needs to be done?”

(PSI, p.130.)

When the

presentence investigator met with Lee, he refused to participate in the presentence report process
and told the investigator that he had “flushed [his presentence questionnaire] down the toilet.”
(PSI, p.133.)
Lee claims his sentence is excessive because “both [he] and the presentence investigator
believed that treatment was the best option.” (Appellant’s brief, p.4.) As noted by the state at
the sentencing hearing, however, the presentence investigator “was unaware at the time that she
prepared her report” that Lee was also being charged with the persistent violator enhancement.
(Appellant’s brief, p.4; 2/12/18 Tr., p.11, Ls.13-16.) The state also noted that the presentence
investigator did not have access to the 2006 presentence investigation. (2/12/18 Tr., p.11, Ls.1625.) The 2006 presentence investigation included a prior rider review report, in which NICI staff
recommend relinquishment because Lee refused to program and received two DOR’s. (PSI,
pp.80-82.)
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At sentencing, the state noted that, while Lee did not physically harm Ms. Louie, his
threats and harassment made affected her a great deal. (2/12/18 Tr., p.17, Ls.9-24.) The state
detailed Lee’s harassment, explaining:
He [Lee] threatened and harassed Utha Louie after Judge Tyler Smith had
specifically ordered him to stay away from her. He threatened harm to anyone he
saw her with. He threatened to cut her tongue out. He threatened to cut her head
off with an axe. He threatened to bury her body in his Aunt Betty’s backyard, and
he dug a hole and showed her where she would end up when he was through.
(2/12/18 Tr., p.18, Ls.10-18.) The district court subsequently articulated the correct legal
standards applicable to its decision and also set forth its reasons for imposing Lee’s sentence.
(2/12/18 Tr., p.25, L.23 – p.28, L.8.) The state submits that Lee has failed to establish an abuse
of discretion, for reasons more fully set forth in the attached excerpt of the sentencing hearing
transcript, which the state adopts as its argument on appeal. (Appendix A.)

Conclusion
The state respectfully requests this Court to affirm Lee’s conviction and sentence.

DATED this 11th day of January, 2019.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 11th day of January, 2019, served a true and
correct copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of
iCourt File and Serve:
JUSTIN M. CURTIS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.
__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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